Representing female trafficking victims and the ways that victims have been attempting to hold their traffickers and the state to account
Talk will Cover
A quick overview on what trafficking is, the UKs framework for supporting victims, and then look at what can be achieved through litigation. I’ll touch briefly on using litigation as a tool, alongside the other tools at our disposal, such as campaigning, policy work and direct action, as an effective way to achieve strategic aims.
 
What is Trafficking
3 main elements to trafficking:
1st The Act (What is done)
Recruitment, transportation, transfer, receipt or the harboring of persons – so it is a misconception that there has to be the movement of persons. 
2nd The Means (How it is done)
By threat or use of force, coercion, abduction, fraud, deception or giving payments to a person in control of the victim
3rd The Purpose (Why it is done)
So this is the purpose of this exploitation, which includes sexual exploitation, forced labour, different forms of slavery and the harvesting of organs.
Women and girls I have assisted have been held as domestic workers in affluent households, made to work in nail bars, or forced into criminality such as cannabis farms, been forced into Marriage, groomed as suicide bombers – these latter 2 are not typically what you would think of as trafficking/modern slavery, but the 3 components are present.
Recent statistics
Around 21 million people worldwide are victims of trafficking/forced labour – 11.4 million of those are women and girls. 
Of those, 4.5 million are victims of forced sexual exploitation.
So the primary victims worldwide are women and girls, the majority of whom are trafficked for the purpose of sexual exploitation. 
… global society where women are disproportionately affected by poverty and discrimination, with factors that impede their access to employment, educational opportunities and generally they don’t have autonomy over their lives.
UK’s Framework for the Support of Victims
Under international law, governments are obligated to protect their citizens from being trafficked, through programs that aim at prevention of trafficking and the protection of victims.
A bit about the UK and the mechanism it has put in place to prevent trafficking and protect victims…
In 2009, the UK opted into the EU's Trafficking Directive (2011/36), this required the UK authorities to set up a regime for providing support for those who had been recognised as victims of trafficking. They set up a national support service – called the National Referral Mechanism, it is (or was) jointly funded by the Home Office and the Ministry of Justice under a victim care contract, for adult victims of trafficking in England and Wales. It claims its aim is to provide vulnerable victims of trafficking with care and support.
So there is unfortunately no national legislation adopted to give legal effect to the Convention, but instead the UK’s international obligations under the Convention have been implemented by the adoption of procedures and policies. So the NRM is based on policy – this makes trying to enforce the ‘support duty’, derived from the Directive, problematic.
It is a 4 stage process:
-Victims are referred into the National Referral Mechanism.
-Within 5 days a Reasonable Grounds decision is made as to whether there are reasonable grounds for believing the person is a victim of trafficking. Low threshold test.
-If there are Reasonable Grounds, the person is placed in a safe house. 
-What’s called the Reflection and Recovery period then begins. 
-The decision maker then makes, what’s called, a Conclusive Grounds decision as to whether the person is to be formally recognised as a victim of trafficking, on the balance of probabilities, so “it is more likely than not” test, that the person is a victim of trafficking. The target for reaching a Conclusive Grounds decision is a minimum of 45 days. 
Once you are recognised as being a victim of trafficking, in practice your support stops (with the possibility of the provider making piecemeal requests for extensions of support) and you are exited from the safe house – individuals must rely on an ongoing asylum claim, or an application for discretionary leave (which is generally for only a year) made on the basis of evidenced health needs, an ongoing civil claim against traffickers or the person is assisting in a criminal prosecution of traffickers. Here again strategic litigation has improved the practical application of the support duty, but it is still ripe for further test cases being brought.
 
The problems with the NRM….
 
Edited highlights are that the NRM often looks at victims through the context of their immigration status. This means people from outside of the European Union are up to 4 times LESS likely to be recognised as victims of trafficking and are often ordered to be deported rather than protected.
Visa rules, such as the Tied-Visa scheme for domestic workers, also prevents overseas domestic workers from leaving abusive employers – this effects women particularly and often leads them to suffer abuse without an effective means of escape. This is another are ripe for litigation. 
Protection and support for victims of trafficking is patchy, especially in the current climate of government cuts and changes to the benefits system. There is no system to provide long-term support for victims and many have to move out of a safe house before they have fully recovered from abuse and put their lives back on track.
There is also a fundamental disagreement between government, on the one side and many NGOs or other professionals working with victims, on the other  - as to what the ‘support duty’ is:
-the governments interpretation of its obligations is that it is to provide the relief of a safe-house for victims who have escaped and short-term support. 

-NGOs interpretation is that the obligation it provide re-habilitation via longer term support, which for many deeply traumatised victims will be there only way back to ‘normal life’.

But, longer term support is more expensive in the short term. 

Evidence shows that the consequence of the governments restrictive approach to support is increased re-trafficking, this might mean people coming back into the NRM or other services.
More Stats
The trafficking of people into the UK is on the rise. The latest figures for 2015 suggest that 3,266 people were potential victims of trafficking (so these were people referred into the NRM), this was a 40% increase on the previous year. 
34% were retrafficked.
  
51% were women, 28% were children 
72% of those trafficked into the sex industry were women.
Of the identified traffickers 63% were men.
These were only the stats on the people the UK referred into the NRM. Stats have shown that the amount of victims of trafficking in the UK is more likely to be 13,000.
Another recent legal development - in March 2015 was the Modern Slavery Act.  Met with mixed feelings, a step in the right direction, but there’s are gaps in regards to protection and support of victims.
The act consolidates slavery and trafficking offenses and introduces tougher penalties and sentencing rules. It ensures that the main offences are subject to the toughest asset recovery regime under the Proceeds of Crime Act 2002, introduces bespoke slavery and trafficking compensation orders, and provides for the confiscation of vehicles, ships and aircraft used for the purposes of trafficking.
What can litigation do
…You are trafficked into the country, you somehow escape your traffickers, you are referred into the NRM and placed in a safe house and government starts its assessment of whether you are a victim of trafficking. What now?
This is generally when a public lawyer can step in.
As mentioned earlier, people from outside of the European Union are up to 4 times LESS likely to be recognised as victims of trafficking, so they receive negative Reasonable Grounds and Conclusive Grounds decisions from the Government. There is no right of appeal to these decisions, unlike asylum decisions, the only recourse is to bring a Public Law challenge - what is called a Judicial Review. 
These challenges are important as it is from these decisions that the governments support duty, albeit patchy, flows.
Once the individual’s accommodation, financial support, other support needs such as medical needs are addressed. In practice, this often means fire fighting/juggling, trying to keep the survivor in housing whilst other claims are initiated. 
The following claims can be investigated:
-civil claim against the traffickers, if they are identifiable and rich enough
-civil claim against the Home Office for failures during the survivors journey (such as a complete failure to refer victims into the NRM, often resulting in their being re-trafficked)
-claim in the employment tribunal against the trafficker 
-pushing the police to investigate the traffickers or a review CPS decisions to drop cases
Individuals bringing compensation claims against their traffickers: This is a new and complex area, there are not many firms doing this work or that have expertise in this area (and those that do are mainly in London or the South). This is due to a gap in public funding.
Since 2013 victims of trafficking and modern slavery have had the right to a lawyer to help them take their traffickers to court (– indeed this is one of the preventative aims of the international law).  But for the past three and a half years the Ministry of Justice has failed to provide this.
Through strategic litigation brought by ATLEU, the Anti Trafficking and Labour Exploitation Unit, a charity providing legal representation to victims of trafficking and labour exploitation, in the last few months the Legal Aid Agency, the body that delivers public funding, granted firms a small amount of specific funding for these cases (funding for 10 -15 individual’s cases per firm). 
It’s a start, it is understood that ATLEU continue to push for the government to treat trafficking work the same as other legally aided work where there are contracts for lawyers to take on cases, with quality safeguards. This would encourage the development of a sustainable national network of lawyers with the necessary expertise.
Unfortunately this is gap is reflected in a recent stat whereas “only 1% of victims of slavery have a chance to see their exploiter brought to justice.” 
Conclusion

Lots of areas for improvement. But, there is both the funding and the framework for individuals to be assisted in bringing powerful litigation which can both solves their issues and, in tandem, can improve the situation for victims generally.
Ideas for Strategic Litigation (identified in a recent paper)
1) Multi agency involvement in decision making. This should inform ongoing support.
2) A CG decision must carry status, a residence permit for at least 12 months – equalling a meaningful rehabilitation period. Provision of support on a free standing basis or for public funds.
3) Legal advice and representation should be offered early to all potential victims of trafficking/modern slavery – resulting in an increase in compensation claims and prosecutions which would also provide a clear deterrent to traffickers.
4) Safe house accommodation move-on timetables should be more flexible with support diminishing gradually according to need. Survivors should only be compelled to move on one it is clear that they have safe and appropriate accommodation to move on to.
